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him to serve eleven months and twenty-nine days on each count, with the sentences to run
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OPINION

The Defendant, Doyle W. Pugh, was indicted by the Cumberland County Grand Jury for
seventeen misdemeanor counts of fraudulent use of acredit card. Pursuant to a pleaagreement, on
October 30, 1998, the Defendant pled guilty to two of the seventeen misdemeanor counts of
fraudulent use of a credit card (Class A misdemeanors), and the remaining counts were dismissed.
Thetrial court placed the Defendant on judicial diversion for aperiod of eleven months and twenty-
nine days, and ordered restitution in the amount of $5,217.00 to be paid to Trans Financia Bank in
Crossville, Tennessee. On October 8, 1999, prior to the expiration of the original term of judicial



diversion, an agreed order was entered, in which the Defendant’ s period of probation was extended
an additional eleven months and twenty-nine days. According to the order, at that time the
Defendant still owed $3,090.00in “court cost and fines.” Presumably thisamount also included the
restitution to Trans Financial Bank tha was ordered aspart of the original plea agreement.

On February 29, 2000, the Defendant’ s probation officer, J. L. Colton, obtained aviolation
of probation warrant against the Defendant, in which Colton alleged that the Defendant had failed
to properly report for the month of February, 2000 and that he had failed to pay fines and court costs
inatimely manner. The warrant alleged that the Defendant owed a balance of $2,090.50 as of the
date of the warrant. Again, we presume that restitution was included in the balance.

On September 28, 2000, thetrial court conducted ahearing on theallegationsintheviolation
of probation warrant that had been filed against the Defendant. The trial court found that the
Defendant had failed to report as directed and terminated the judicial diversion. The tria court
entered judgments against the Defendant, sentencing him to serve eleven months and twenty-nine
days on each of the two counts, with the sentences to run concurrently. The judgments specify a
thirty percent “minimum service prior to eligibility for work release, furlough, trustee status and
rehabilitative programs (misdemeanor).”

ANALYSIS

On appeal, the Defendant concedesthat thetrial court did not ebuseitsdiscretioninrevoking
the Defendant’s judicial diverson, but argues that the trial court did abuse its discretion by
sentencing the Defendant to a sentence involving incarceration.

Tennessee Code Annotated § 40-35-313(a)(1)(A) providesthat if apersonisfound guilty or
pleads guilty to certain offenses, the trial court may, without the entry of a judgment of guilty and
with the consent of such person, defer further proceedings. The Defendant is then placed on
probation with reasonable conditions for not less than the period of the maximum sentence for the
misdemeanor offense with whidh the Defendant ischarged, or not more than the maximum sentence
for the felony offense with which the Defendant is charged. Id. Upon violation of probation, the
court may then enter an adjudication of guilt and proceed to sentencing. Tenn. Code Ann. 8§ 40-35-
313(a)(2). The standard of review for the termination of judicial diversion is abuse of discretion.
State v. Johnson, 15 SW.3d 515, 517-18 (Tenn. Crim. App. 1999).

In misdemeanor sentences, aseparate sentencing hearing isnot mandatory, but thetrial court
isrequired to allow the partiesareasonabl e opportunity to be heard on the question of the length of
the sentence and the manner in which it isto be served. 1d. § 40-35-302(a). In this case, the tria
court did so. Further, the sentence imposed must be specific and consistent with the purposes and
principlesof the Criminal Sentencing Reform Act of 1989. 1d. § 40-35-302(b). A percentage of not
greater than seventy-five percent of the sentence should be fixed for service, after which the
Defendant becomes €eligible for “work release, furlough, trusty status and related rehabilitative
programs.” 1d. 8§ 40-35-302(d). Wenotethat the pleaagreement entered into by the Defendant when
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hereceivedjudicial diversionincluded aprovisionindicating* county jail programeligibility: 30%.”
Thiswould seem toindicate that in the event that the Defendant wasordered to servehis sentences,
his county jail program eligihility was to be set & thirty percent, which in fact is exactly what is
indicated in the judgment forms eventually entered by the trial court.

The misdemeanant, unlike the felon, is not entitled to the presumption of a minimum
sentence. Statev. Creasy, 885 S.W.2d 829, 832 (Tenn. Crim. App. 1994). However, in determining
the percentage of the sentence to be served in actual confinement, the court must consider
enhancement and mitigating factors as well as the purposes and principles of the Criminal
Sentencing Reform Act of 1989, and the court should not impose such percentagesarbitrarily. Tenn.
Code Ann. § 40-35-302(d).

Inthiscase, it isobviousthat amajor consideration weighing against alternative sentencing
for the Defendant is that measures less restrictive than confinement had recently been applied
unsuccessfully to the Defendant. 1d. § 40-35-103(1)(C). The Defendant was granted judicial
diversion and placed on probation. Althoughtheoriginal probation order required payment of fines,
cost and restitution within the original eleven month and twenty-nine day period of probation, the
Defendant failed to meet this requirement. The court extended the period of probation for an
additional eleven months and twenty-nine days. At thetimethat the warrant wasissued against the
Defendant for violation of probation and at the time of the hearing on said warrant, the Defendant
still had failed to pay the balance of hisfine, court costs and restitution.

In this case, due to the Defendant’ s health problems that prevented him from working, the
trial court took no action against himbased upon hisfailureto pay. Thetrial court did find that there
was no excuse for his failure to report as directed. Because reporting as directed is a rule of
probation with which the Defendant did not comply, it is obvious that probation had recently been
applied unsuccessfully to the Defendant. We conclude that the Defendant’s sentence was not
excessive and that it was consistent with the purposes and principles of the 1989 Criminal
Sentencing Reform Act.

Finally, the Defendant argues on appeal that thetrial court erred in sentencing himto eleven
months and twenty-nine days incarcerdion because “this was not the agreed upon sentence at the
time the guilty pleawas originally entered.” The Defendant asserts that the plea agreement form
“clearlyindicatesthat the agreed upon sentence was el even months and twenty-nine daysprobation.”
Thepleaagreement doesincludeunder the* PUNISHMENT” section, thelanguage 11 mo. 29 days
supervised prob.,” butitisclear that the eleven months and twenty-ninedaysof supervised probation
was included as part of the judicial diversion order. For the reasons stated above, which are not
contested by the Defendant, the trial court properly revoked the Defendant’ s probation that was a
part of the judicial diversion. The trial court then properly ordered the Defendant to serve two
concurrent sentences of eleven months and twenty-nine days with acounty jail program eligibility
of thirty percert.



Accordingly, the judgment of the trial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE



